managerial functions bearing a reasonably direct relationship to the conduct constituting the offense. 6 This comment will first explore the elements of organizational crime and the context in which the individuals involved operate. The need for disqualification will then be established in light of the failure of existing sanctions against convicted businessmen to achieve the aims of the criminal law. Next, disqualification will be shown to be an effective addition to the sentencing arsenal of the courts. Fourth, disqualification will be shown to be consistent with traditional sentencing concepts. Then, through a discussion of analogous sanctions, the practical implementation of occupational disqualification will be explored, with emphasis on guidelines and limitations on its use. Finally, the comment will evaluate the likelihood and propriety of judicial disqualification, absent explicit legislative approval, of executives.
II. THE NATURE AND EXTENT OF CORPORATE CRIME
Corporate crime is a particular form of white collar crime. Originally defined as a "crime committed by a person of respectability and high social status in the course of his occupation, '' 7 white-collar crime has subsequently been subdivided into two broad categories-occupational crime and organizational crime. 8 Occupational crime is committed by an individual in connection with his occupation and for his personal benefit. Organizational crime, synonymous with corporate crime, 9 encompasses crimes committed by businesses, their employees, 6 Disqualification is not a new concept. Over 40 years ago, Senator Mahoney summarized S.2719, 76th Cong., 1st Sess. (1973) as providing, in part:
Such officer or director [following conviction under the antitrust laws] may be enjoined from rendering any service, direct or indirect, to such corporation, permanently or for a period not less than 90 days in the discretion of the court, or from receiving any compensation or from engaging in competition with the company he is enjoined from serving.
To Amend the Antitrust Laws 1939: Heanngs on S.2719 Before the Senate Comm. on theJudiiag,, 76th
Cong., 1st Sess. (1939) 16. The provision was not enacted.
Fifteen years later, Representative Wright Patman of Texas offered an amendment on a House bill providing for additional penalties in antitrust cases. It called for a "court injunction against further activity in directing, managing, or advising any organization or business engaged in, or affiliated with anyone engaged in interstate commerce as punishment for a fourth [antitrust] offense." H.R. 3659, 84th Cong., 1st Sess., 101 CONG. REc. H3888-89 (1955).
7 E. SUTHERLAND, sufira note 1, at 9.
and their agents to further the primary, legitimate purposes of the organization.1 0 The sanction of disqualification is contemplated here for use against individuals committing organizational crimes by employing the corporate form for the immediate purpose of increasing corporate, I x rather than personal, wealth.' 2 Corporate crime damages our society in obvious ways. Crimes which jeopardize public health, for example, include the knowing mislabelling of drugs and sale of contaminated food products, as well as criminal neglect of safety precautions and refusal to report unlawful emissions of hazardous wastes. Less obviously, economic offenses such as price fixing, overcharges, and fraudulent measurements distort the market and raise prices. Violations of the Internal Revenue Code shift tax burdens and thereby subvert legislative judgments about the distribution of income. Bribery of government officials also corrupts the political process and encourages unethical behavior as ethical businessmen struggle to compete with their dishonest peers.' 3 Corporate crime, often diffuse in its impact and concealed in the maze of thousands of legitimate business transactions, poses a serious challenge to government agencies charged with detecting, controlling, and prosecuting corporate misconduct. Because organizational crimes are committed to further corporate goals of accumulation of power and pectations, involving power and trust, among directors and management. One commentator writes that in many white-collar crime cases, the defense presents character evidence to show that the corporate defendant is well-regarded both in the community and his occupation: "The only answer to the 'good character' defense is that the crime could not have been committed by a person of bad reputation." Ogren, The Inefctiveness of the Criminal Sanction in Fraud and Corruption Cases-Losing the Battle Against White Collar Crime, 11 AM. CRIM. L. REv. 959, 969 n. 34 (1973) . See also J. BRAITHWAITE, INEQUALITY, CRIME AND PUBLIC POLICY 186-87 (1979) . 10 Examples of organizational crime include conspiracy to fix prices, bribery of custom's agents, use of false weights and measures, and tax fraud.
I1 Generally, corporations will not tolerate actions by their executives which victimize the corporation. A contrary incentive is at work when the executive is acting to benefit his corporation. Hence, it is thought that corporations will punish, through dismissals and demotions, executives who act to gain by victimizing their corporation. 12 It is, of course, true that personal gain is a factor in illegal corporate activity:
[C]orporate policy formulators generally have direct and important personal interestsboth financial and social-in an increase in the profits of the corporation. Greater dividends, salaries, incentive compensation, bonuses, promotions, security and prestige-all of which may flow from increased profits--are frequently the ultimate conscious motives behind the decision to employ the corporate form in an illegal fashion. But the immediate goal of these formulators-the method chosen to secure these ultimate ends-is an increase of corporate profits. [Vol. 73 wealth, they are seldom reported by those most likely to be aware of their occurrence. On the other hand, occupational crimes such as embezzlement which injure the corporation are regarded as disloyal and therefore more likely to be reported to the authorities. 1 4 Most commentators agree that the disparity between actual and recorded corporate crime exceeds that for conventional crime. 15 While comprehensive data on corporate crime have not been collected, 16 one thorough compilation of significant corporate offenders and offenses between 1970 and 1980 revealed that of the 1,043 major corporations studied, 117 (or eleven percent) committed at least one major offense.' 7 Some companies were multiple offenders. The study listed 163 separate offenses,' 8 but left unresolved whether corporate crime is increasing. 19 Regardless, the frequency and diversity of the exposed illegalities reveal the significant economic impact of corporate wrongdoing. 20 The harms, however, are not merely monetary or environmental. Crimes committed by prominent businessmen "establish an example which tends to erode the moral base of the law and provide an opportunity for other kinds of offenders to rationalize their misconduct. ' " 2 1 On a less abstract plane, corporate offenses undermine the market system by 14 Executives who victimize their corporations are also more likely to encounter the "external" control of criminal sanctions. See Orland, Re ctions on Corporate Crime.
-Law in Search of
Theorv and Scholarship, 17 AM. CRIM. L. REv. 501, 513"(1980) ("While the data are fragmentary and largely anecdotal, it would be reasonable to hypothesize that executive criminals are treated far less harshly when their corporation is aparty to the rime than when their corporation is the victim of the crime."). 15 The prevailing view among criminologists is that the number of all crimes actually committed greatly exceeds the number officially reported. One commentator suggests that in the case of corporate crime, several factors account for an even greater discrepancy between reported and actual crime: the harm that results from many kinds of corporate crime is diffuse or not perceived, and enforcement is frequently sporadic. Orland, suprz note 14, at 508-09. 16 According to some scholars, the FBI and Congress have until recently been lax in investigating and calculating the extent and impact of economic offenses. See, e.g., Orland supra note 14, at 509.10; see also CLINARD & YEAGER, supra note 8, at 300. 17 Ross, How Lawless are Big Companies, FORTUNE, Dec. 1, 1980, at 56-64. The compilation did not include foreign bribes or kickbacks.
18 Of these offenses, 98 were anti-trust violations, 28 kickbacks, bribes, or illegal rebates, 21 illegal political contributions, 11 frauds, and five tax evasions. Id. at 58-6 1.
19 "More wrongdoing was exposed because of the crack-down in the aftermath of Watergate. But Judges and legislators must select the optimal mix of criminal, civil, administrative, and private remedies for organizational crime. This initially requires a determination of which measures will best deter illegality, protect the public, and fulfill society's demands for justice. Whether criminal sanctions are appropriate to achieve these aims is a matter of great contention.
Some commentators argue that criminal punishment is inappropriate for most forms of organizational misconduct because the conduct prohibited by economic regulatory laws is often not immediately distinguishable from methods of business not regarded as ethically reprehensible.
23 Indeed, because many federal statutes prescribe civil remedies and criminal sanctions for the same conduct, the imposition of criminal liability may be a matter of discretion for government officials. 24 Despite possibilities of concurrent enforcement by government agencies, criminal penalties serve an important function in enforcement of regulations. Criminal sanctions are necessary as a "last resort to be used selec-22 "If corporations are to obtain the funds needed to conduct and expand their operations the public must have confidence in them. . . ;" but "corporate violations have shaken public confidence in business and in the credibility of accountants and of auditors.
... Id. at 188. See also Seymour, Social and Ethical Considerations h7 Assessing White-Collar Cime, 11 AM. CRIM. L. REV. 821-22, 825 (1973) ("The business and financial community will continue to suffer until something is done by its leaders to set a tone which makes it clear that illegal conduct will not be condoned, whether by street muggers or corporate executives. . . . The American economy depends on trust and good faith.").
23 Kadish, supra note 19, distinguishes between traditional "culpable" offenses and newer regulatory offenses which are purely "economic" or "regulatory" in nature, and writes:
To the extent that the crucial distinguishing factor of the criminal sanction is 'the judgment of community condemnation which accompanies and justifies its imposition,' and to the extent that this characteristic contributes substantially to its effectiveness in influencing compliance with proscribed norms, the proliferation of convictions without grounds for condemnation tends in the long run to impair the identity of the criminal sanction and its ultimate effectiveness as a preventive sanction, both in the area of economic crimes and in the areas of its traditional application.
Id. at 444. But see Orland, supra note 14, at 519 ("Overcriminalization of corporate conduct demeans the seriousness of criminal convictions in the eyes of corporate executives, prosecutors, and judges. [However,] there is a range of serious, wrongful corporate conduct which is appropriately subject to criminal sanctions but which is substantially underprosecuted.'). tively and discriminatingly when other sanctions fail." '25 Generally, regulations providing for criminal as well as civil liability are criminally enforced only in cases involving willful or flagrant disregard for the law, 26 contrary to the fears of upper management that they will be prosecuted for violations occurring without their knowledge. 27 Furthermore, many forms of corporate misconduct cannot be dismissed as mere "regulatory" offenses that should be controlled by administrative remedies. Bribery, fraud, and tax evasion are intentional crimes constituting blameworthy behavior which would be condemned if committed by an individual acting on his own and which are generally deplored within the business community. The requirements of foresight and vigilance imposed on responsible corporate agents are beyond question demanding, and perhaps onerous, but they are no more stringent than the public has a right to expect of those who voluntarily assume positions of authority in business enterprises whose services and products affect the health and well-being of the public that supports them . 88-89 (1978) , where the author agrees that before holding a corporate executive criminally liable, the law should require (1) that he hadpower to prevent the violation, and (2) that he had knowledge of those conditions which resulted in the violation. 32 In an era of finance capitalism, the manager responsible for operational and production decisions is increasingly separated by organization, language, goals, and experience, from the financial manager who today plans and directs the corporation's future. This tends both to insulate the upper echelon executive (who may well desire that the sordid details of 'meeting the competition' or 'coping with the regulators' not filter up to his attention) and to intensify the pressures on those below by denying them any form in which to explain the crises they face. Commentators, then, disagree on whether criminal sanctions should be directed at the corporation or at its employees when crimes are committed by individuals acting as agents for the enterprise. One school argues that where the source of wrongdoing is not easily attributable to an individual decisionmaker, but rather to institutional shortcomings--"fiaws in the organization's formal and informal authority structure"-better policy dictates focusing on the enterprise. 34 Another school, while agreeing that corporate liability is desirable, contends that economic efficiency is maximized by confining criminal liability to the organization itself, because as profit-seekers corporations will respond appropriately to criminal sanctions by imposing their transgression costs on responsible employees .
5
The efficacy of directing criminal sanctions against the corporation alone is, however, founded on questionable assumptions about the market's ability to regulate all corporate behavior. It also assumes the likelihood and success of internal discipline within the firm. Furthermore, it does not take into account the possibility, or perhaps the ease, of lateral employment opportunities for dismissed executives. Accordingly, many observers believe that the government must, whenever possible, ascertain and prosecute individuals responsible for serious corporate misconduct.
3 6 This comment takes the position that to promote deterrence, to protect health and safety, and to do justice, those who command, authorize, or participate in corporate crime should be individually once it seeks civil relief, or to defer civil proceedings pending the ultimate outcome of a criminal tried."). When sentencing conventional criminals, judges assertedly weigh the particular attributes of the offender against four goals of punishment-deterrence, retribution, incapacitation, and rehabilitation-and assign the sanction best thought to implement some combination of these ends. But, as a recent survey of judicial attitudes and behavior indicates, when sentencing corporate criminals judges almost exclusively justify their sentences in terms of deterrence of potential offenders. Retribution, incapacitation, and rehabilitation are believed to be unnecessary or unachievable. 38 The study reveals that many judges believe that by the time of sentencing, sufficient punishment has already been inflicted on a convicted executive through apprehension, public indictment, prosecution, conviction, and damage to career and community status. This widespread belief operates in conjunction with other factors to reduce the likelihood of imprisonment. 39 One such factor is the concern judges recurrently expressed for the health and safety of middleclass and middle-aged convicts who would be incarcerated in a drastically alien setting. Some judges also cited the executives' personal back- grounds, which are typically exemplary or at least free of prior criminal convictions. 40 Other explanations for the judicial reluctance to incarcerate executives stress the lack of moral opprobrium accorded corporate offenses by some judges who believe that imprisonment is too harsh a sanction for non-violent corporate offenses. More skeptical critics attribute this phenomenon, at least in part, to class bias and sympathy for those of like community status, a factor which several judges surveyed acknowledged. 41 The result, of course, is that imprisonment of corporate officers and managers is considerably less likely than for individuals convicted of non-violent common law crimes. 4 2 Furthermore, judges are even more reluctant to impose prison terms when offenders have employed illegal means to further corporate goals rather than to pursue personal gain which often entails victimizing the corporation. 43 Moreover, corporate executives are treated more leniently than other white-collar offenders. For example, a major study of fifty-six executives convicted of federal crimes between 1977-1979 revealed that the average prison sentence resulted in actual incarceration of only a few days. 44 In contrast, other white-collar offenders such as investment operators and securities brokers received two to four years in prison in the majority of cases. 45 Observers agree that imprisonment is the most effective deterrent in cases of deliberate, calculated crimes prompted by avarice or the pursuit of power. 46 Thus, the virtual elimination of imprisonment as a credible threat to potential corporate offenders must be recognized and taken Judge Renfrew, who sentenced a group of price-fixers to make speeches in the community, stressed their high community status as a factor in the sentencing process.
41 Mann, supra note 36, at 487, quotes an anonymous federal judge: "I guess there is no getting away from the fact that the judge empathizes more with a white-collar person whose hardships you can understand, because a life style is more like his or her own, than someone whose life style you really can't understand." into account when evaluating the present enforcement scheme. In short, although desirable from a theoretical viewpoint, imprisonment is not now a realistic sanction for most corporate offenders.
The general absence of an incarceration threat means that other sanctions must be relied on to deter corporate crime. Many commentators believe that one alternative, fines, has negligible deterrent value. Fines, at least as presently administered, are generally passed on to the corporation which reimburses, compensates for, or fully insures against the costs of criminal litigation.
4 7 Section Five of the Model Business Corporation Act, for example, allows for indemnification of fines if the defendant was acting in the best interests of the corporation and without reasonable cause to believe his actions were illegal. 48 Moreover, the limitation on indemnification may be undermined in practice because the evaluation of the defendant's good faith is made by persons who may be sympathetic to, dominated by, or dependent upon the defendant seeking indemnification. 49 Thus, corporate and societal interests may conflict when the prospect of indemnification negates the fear of liability which could otherwise serve as an incentive for obeying the law.
The typical punishment for those convicted of organizational offenses, then, is primarily collateral in nature. It consists mainly of the inconvenience of litigation, the shame of conviction, and perhaps a brief probationary period. One scholar sums up the deterrent value of the present sentencing scheme:
[I]f even criminal fines are going to be passed on by executives to someone else, then short of a radical increase in imprisonment of executives-not too realistic a threat as regards most types of corporate wrongdoing-the strategies aimed at key individuals are yet to be of only limited deterrence value.
50
Executive disqualification offers promise as an innovative new strategy.
V. THE ROLE OF EXECUTIVE DISQUALIFICATION
When faced with a newly convicted corporate executive, many judges seek a compromise sanction which, without imposing the deprivations associated with incarceration, still offers the promise of general deterrence. These compromise measures have included amended sentences, in which a judge imposes a prison term and subsequently 47 For an in-depth discussion of the "indemnification equilibrium," see Stone, supra note 32, at 45-65.
48 MODEL BUSINESS CORP. AcT § 5(a) (1974) . Of course, when a corporation cannot indemnify an executive directly through corporate insurance plans, the corporation can sometimes achieve de facto indemnification covertly by means of higher salaries or fringe benefits.
49 Coffee, supra note 34, at 443. 50 C. STONE, supra note 5, at 65. The extensive sentencing survey of federal judges by Mann, supra note 36, reveals judicial attitudes on this point.
[Vol. 73 reduces it prior to commencement, and various creative conditions of probation.
5 ' These innovations have sometimes been criticized for their limited deterrent value and their selective use for an elite class of defendants.
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One alternative sanction, for example, required as a special condition of probation that five convicted executives make oral presentations to twelve business and civic groups about the case. 53 A local attorney invited by the judge to respond to this sanction agreed with the judge's conclusions that nolo contendere pleas and monetary penalties are ineffective deterrents to crimes such as price-fixing. He also maintained that the judge's alternative sentence was insufficient, suggesting that in addition to charity service or community speeches courts should compel corporations to remove executive felons from their positions. 54 Many observers have lamented the seeming invulnerability of many executives from punishment. They argue that effective deterrence requires a credible, and serious, threat of punishment. Most business crimes are not spontaneous and managers as a rule are sensitive to changes in risk. Courts can presumably dissuade them, therefore, from employing the corporate form in an illegal manner if the personal objectives they seek to attain through illegality-increased prestige, wealth, and security-are sufficiently jeopardized by. the deprivations levied upon them after conviction.
55
Disqualification penalizes the convicted executive in several ways. As a sanction which bars the offender from pursuing his chosen occupation, disqualification is tantamount to a fine because it imposes costs in terms of lost work opportunities. The equivalent of a monetary penalty consists of the difference between what the defendant would have earned in the occupation from which he is disqualified and his earnings in an alternative occupation.
5 6 Disqualification thus offers a way to ex- [T]he kind of conduct that runs afoul of economic regulation is neither happenstance nor impulsive: people who commit tax fraud or conspire to rig prices, or knowingly sell adulterated foods, have ample opportunity to calculate their courses of action, to weigh the risks against the advantages, and to take into account the possibility that their conduct will expose them to being branded as criminal. 56 For an elaboration on this market-oriented approach, see Posner, supra note 33, at 412. The recent suspension of Former Illinois Attorney General William J. Scott's license to prac-tract a fine from an executive who has, for whatever reasons, no present ability to pay a substantial fine.
5 7 It also presents a means of extracting a fine in those instances where corporate indemnification would reimburse executives for judicially-imposed fines.
58
Disqualification may additionally serve to prevent corporations from informally indemnifying a convicted executive through use of added benefits and bonuses. A probation condition which disqualifies the executive from corporate office will have the effect of making such legally gratuitous payments to a disqualified executive more difficult to implement than with an executive on simple probation who continues to perform his pre-conviction duties; a shareholder could claim in a derivative suit that the indemnification payments are unwarranted and, if successful, enjoin payments to the disqualified employee. 59 Moreover, because the media might spotlight an unusual corporate disclosure, such as an increased salary or benefit package to a disqualified executive, the risk of embarrassment may serve to prevent the corporation from shifting formally unindemnified fines of a disqualified employee over to the corporation.
60
Disqualification may also help change attitudes towards crime within the corporation. Vaguely perceived legal threats will not promote organizational re-evaluation of company policy, especially when the criminal actions were tacitly supported, or at least not strongly condemned, by the organization. 61 Hence, corporations which retain in their prior managerial positions those convicted of culpable acts such as willful tax evasion or conspiracy to defraud the United States, convey the impression to others within the organization that such violations are regarded as purely technical. This reinforces the organization's rationalizations for the pursuit of profit through illegal means, typified by one 67 One executive explained that in some industries, price-fixing indictments "actually promote conspiracy . . . There's a feeling that once you've been fined, you're clean, and nobody's going to touch you again. It's as though once you've been through a case, you're free violations caused by a sluggish corporate response may require the court to remove from office the culpable individuals who are in positions of authority over that aspect of the business. 6 8 If locating criminal responsibility within the firm is difficult, imprisonment is rare, and fines are indemnified, then only indirect consequences-such as an executive's fear of losing his position or the tarnishing of his good reputation-comprise the main deterrents against executives. Yet, in many instances corporations fail to impose discipline when illegal acts of an executive are revealed. One scholar asserts, for example, that in the overwhelming majority of cases the corporate careers of executives convicted in the post-Watergate slush fund scandals of the mid-1970's were unimpaired by their felony convictions. The lenient treatment by the Fruehauf Corporation of two of its officers convicted of crimes in 1975 is illustrative of the unwillingness of some corporations to discipline errant employees. Following the convictions of executives along with the corporation for evasion of 12.3 million dollars in federal corporate excise taxes between 1956 and 1965,70 a special committee of the Fruehauf board of directors met to consider the case.
7 1 On the advice of special counsel they proposed to return the two officers to active duty within the company, reasoning that the crime was committed in the service of the company and that general business practice authorized corporations to insulate this type of convicted executive from the adverse consequences of their loyal conduct. 68 One commentator notes the potential dangers involved in allowing those convicted of organizational crimes simply to return to work "where the offender receives no jail sentence, where probation controls are minimal, or where the regulatory systems fail to perform their prophylactic functions." Ogren, supra note 9, at 979. 953 (1979) . The corporation was fined $10,000 and the two executives were sentenced to six months and one day, followed by a two-year period of unsupervised probation, and a $10,000 fine. 577 F.2d at 1041. Following their unsuccessful appeals, District Judge Thomas Thornton suspended the prison sentences and ordered them to do community service. See Wall St. J., Jan. Amrep, for example, re-employed three officers, each sentenced to six months imprisonment (later reduced) for their part in a mail fraud scheme. Finding their continued services to be "most necessary" to the company, Amrep rehired them at $6,000-$8,000 monthly compensation, "except while serving sentences."
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OCCUPATIONAL DISQUALIFICATION
The evidence thus indicates that the usual pattern is to reward, or at least not penalize, management fidelity to what are perceived as the company's interests. 73 Fines levied against the corporation itself following criminal conviction often do not result in discipline of the responsible executives, even when their actions did not redound to their firm's advantage. 74 One scholar offers several reasons for the absence of internal sanctions. First, the organization may fear that a dismissed employee will reveal related, or even unrelated, corporate misconduct in order to secure plea bargaining advantages. Second, to maintain morale the corporation may wish to protect its employees as a reward for their loyalty. Finally, the corporation may wish to avoid over-deterrence of those who may someday be called upon to act in the gray areas of the law or even to violate the law where chances of apprehension are regarded as minimal.
75
While the inadequacy of corporate internal sanctions indicates the need for external limitations on who may serve in a particular executive capacity, some critics argue that disqualification represents an unprecedented intrusion into the prerogatives of private sector business management. 76 Substantially all state corporation statutes, for example, assign to the corporation the right to decide what measures, if any, to take to ensure against future employee misconduct. 77 The concept of the invio- : "I think that there may be a lot of churning around, in which some corporations will hire the successful convicted price-fixer, and perhaps there will be exchanges. Corporation A in one industry will take the successful convicted price-fixer from another industry in exchange for the other way around." See also M. CLINARD, supra note 30, at 210-11.
74 A corporation which violates the law may, even if convicted, benefit from its illegal activity. For example, a distributor of building materials commented on an out-of-court settlement for $300,000 of a price-fixing suit brought by him against suppliers: "The penalty is nothing when balanced against that extra 10% or so profit guaranteed by price-fixing." Quoted in BUSINESS WEEK, June 2, 1975, at 46. In other cases, the corporation may, in the end, suffer for the misdeeds of its employees. Even so, it will often decline to discipline the responsible executives. See supra notes 63-70 and accompanying text.
75 Coffee, supra note 34, at 458. 76 Senator Robert Dole, for example, when questioning a witness who favored executive disqualification, asked, "[a]re you concerned about the federal court system encroaching on a traditionally private sector activity, namely, a company's power to hire its own employees?" The witness, Mark Green, responded that he did not consider disqualification to be an improper intrusion into corporate affairs. lability of business judgment, however, is no longer persuasive. Post New Deal society circumscribes corporate conduct in direct and indirect ways. As one commentator explains, federal and state regulatory agencies and statutes have wrought "abrupt, massive reallocation of corporate resources and priorities and, equally important, an equivalent reshaping of management policies and attitudes. '78 More directly, government regulations have required corporations to create new positions, modify existing posts, and hire personnel. Federal securities law enforcement actions, for example, have imposed specific obligations on management and have constrained managerial discretion in a manner analogous to disqualification. 79 The granting of civil ancillary relief in the form of court-appointed management and directors, though not entirely consistent with traditional deference either to state regulation of corporations or to the board of directors' right to manage the corporation, stems from the notion that inside management will pursue its ends lawfully if overseen by persons without personal or economic interests in the business. 80 In more serious cases, federal courts directly intervene to transfer decision-making authority from certain insiders."' Furthermore, state courts possess the equitable power, independent of any statutory authority, to remove directors. These equitable remedies and civil consent decrees, although not directly supportive of disqualification-a criminal sanction-undermine the argument that a business possesses the unfettered right to dictate who controls the corporation.
Deterrence and incapacitation, however, are not the only goals of punishment which justify disqualification. Community values and expectations are also served by the imposition of punishment against executives who violate laws designating as criminal certain modes of business behavior.
8 3 As their sharply critical reaction demonstrates, the business Many commentators have noted the pervasive public belief that businessmen are relatively immune from punishment. 8 5 One example of public dissatisfaction with the retention of executives in positions of prestige and power following felony convictions surfaced at the annual meeting of Fruehauf shareholders in 1979. In response to the reinstatement of several convicted corporate officers, a shareholder said: "What we're saying is that the American business system is rewarding criminal behavior. I think we are engaging in a violation of the public trust. ' 8 6 In sum, the loss that society conceivably suffers when a productive, but law-breaking, citizen is temporarily removed from his position of authority must be weighed against the less tangible injustice caused by special treatment of corporate offenders. Businessmen are forever asking why their reputations keep dropping in the eyes of the public. For part of the answer, they might look at what's been happening in the boardrooms and executive suites of Northrop Corp., Ashland Oil, Inc., and Phillips Petroleum Co. The chief executive officers of these three large companies . . . have been found guilty.. . of unlawful use of company funds. The misconduct generally involved the creation and illegal disbursement of corporate slush funds for political purposes.
The law-breaking, in itself, is remarkable. Men of such stature might be assumed to have personal standards that would rule out illegality, particularly when it consists of efforts to subvert the American political process.
But what is perhaps more remarkable than the lawbreaking is the manner in which the boards of directors of the three companies have responded to it. Far from fining the men, the boards have issued expressions of support for the wrongdoers. Furthermore, directors of Phillips and Ashland even have sought to excuse the illegality by arguing that such practices were widespread or that the men didn't know the laws were being enforced. 86 Nathan, supra note 66, at 35.
VI. PRECEDENTS FOR OCCUPATIONAL DISQUALIFICATION
Although some critics have attacked disqualification of executives as an unprecedented departure from traditional sentencing concepts, 8 7 this characterization is unsupportable. Disqualification has been used, both in civil and in criminal cases.
A. DISQUALIFICATION AS A CIVIL REMEDY
In civil cases, disqualification is primarily a prophylactic device. Under state law, courts may, at the request of a shareholder, remove a director or officer. This power is sometimes conferred by statute but courts generally assert that a similar result can be reached under exercise of their equitable power to protect shareholders. For example, in Cooke v. Teleprompter Corp. ,88 the board of directors had reiterated its support for an officer/director who was convicted of bribing municipal officials to secure a benefit for the company. The court explained that "the independent shareholders may well conclude that it is inappropriate for a publicly held corporation, which must deal on an almost daily basis with municipal officials . . . to be controlled directly or indirectly by a person whom a jury has found guilty of bribing such officials." 89 The court also noted that "in a civil action to disqualify a director. . . the quantum of proof will be less than that required to obtain a criminal conviction."
90
Disqualification was used in Cooke to protect a particular group of interested shareholders. The securities laws similarly intrude on managerial discretion, but the class of persons protected, investors, is more diffuse. For example, the Securities and Exchange Commission often issues decrees which either restructure management or relieve management of various aspects of control over corporate operations when the incumbent management has demonstrated its inability or unwillingness to obey securities regulations. 90 Id. at 471. The judicial removal of management provides an added threat to misfeasant officers and directors, who are subject to removal by shareholder action. But see C. STONE, supra note 5, at 48 ("I am not aware of any serious sustained shareholder movement to oust a major corporation's management in the wake of any lawsuit-antitrust, environment, or bad product."). [Vol. 73 Consent orders are issued pursuant to either administrative proceedings or court actions and may be narrowly or broadly fashioned. 92 Defendants have consented neither to serve on the board of directors nor to continue as an officer of a named corporation. 93 In another proceeding, the defendant agreed to refrain from exercising "control or influence over the affairs of [a corporation], except through participation in [court proceedings]."'94
Exercising its power to act without the consent of the defendant, the SEC also issues prohibitions of various types. One sanction permanently prohibited a defendant "from serving or acting as an employee, officer, director, member of an advisory board, investment adviser, or depositor of, or principal underwriter for, a registered investment company. . . ,, 95 In another action, the SEC barred the vice-president of a Chicago brokerage firm from serving as financial principal of any securities firm for two years, after which time he could apply to the SEC for permission to hold such a position.
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The SEC will intervene when a prohibition or consent decree is violated. An Atlanta brokerage firm, for example, was recently charged with violating federal securities law by employing a salesman who was barred in 1972 from associating with any broker or dealer without SEC permission. 97 Significantly, these SEC decrees restrict professional activity in a manner similar to disqualification imposed as a condition of probation. The decrees may be of long duration and may be imposed after an administrative hearing rather than a criminal trial with its attendant panoply of rights. 98 In antitrust cases courts have also used broad equitable powers to protect the public interest. In United States v. E. I du Pont de Nemours & Co. ,99 the Supreme Court, while discouraging the use of civil proceedings to punish defendants, nevertheless remarked that "courts are au- Pont, the Supreme Court recognized that an effective decree in an antitrust case might include a court order barring civil antitrust defendants from employing the president of one of the -defendants. The Grinnell Court held that "relief of that kind may be appropriate where the predatory conduct is conspicuous."' ' 0 2 In Grinnell, however, the Supreme Court found such relief unwarranted by the facts and reversed the district court, which had ordered the disqualification "to make certain that the general public is not further prejudiced by the continued management of defendant's by one who has demonstrated defiance of legal prohibitions,"' 1 3 on the ground that egregious conduct was not sufficiently made out on the record.' 0 4 Thus, the Supreme Court has acknowledged that disqualification can be used in the civil antitrust area to protect the general public, rather than simply to protect shareholders or the investing public. Like disqualification in the criminal context, it would be implemented only after a showing of clearly culpable misconduct.
The use of disqualification in civil cases does not directly support disqualification as a condition of probation after criminal conviction. Nevertheless, courts routinely impose remedies which, in effect, penalize violations of civil statutes to deter third parties from similar conduct, even though equity has traditionally forbidden forfeitures or imposition of decrees with penal purposes. Some observers have questioned the propriety of using civil enforcement provisions of laws such as the securities acts to punish or deter.
10 5 When used as part of a criminal sentence, however, disqualification represents not a departure from, but rather an innovation in, the traditional aims of the criminal law to deter, incapacitate, and punish offenders. Importantly, disqualification follows criminal proceedings, which have a higher standard of proof than civil actions, and also provide safeguards such as indictment and trial by jury. State and municipal ordinances also impose disabilities, some specifying that former criminals are permanently barred, 0 8 others permitting employment at a specified time after conviction.109 Other statutes establish character standards that must be met to qualify for admission to an occupation, and felony convictions often constitute grounds for denial or revocation of licenses."l 0 When a license is refused or revoked on this basis, courts traditionally hesitate to disturb the determination of the licensing authority."' While these forms of disqualification can be very harsh, resulting in a permanent bar from an occupation, executive disqualification would be of limited duration. Like disqualification as a condition of probation, these statutory disabilities are infringements on private sector employment.
Under current law, many convicted persons are barred from holding public office as well as public employment. federal court held: The state has a legitimate interest in excluding from office those who would impair efficiency and honesty in government operations. . . . To achieve this end, conditions and penalties can be imposed even where they may involve the relinquishment of constitutional rights and privileges, so long as they bear a reasonable relation to the end sought to be achieved. "13 When so used, disqualification is not intended to be punitive, but prophylactic. Its practical effect, of course, is the same as that of disqualification as a condition of probation.
It might be argued that government employment or elected office is a privilege and not a right, and therefore offers an unsuitable analogy for intrusions into the private sector. Such criticism, however, rests on an obsolete view of the corporation as an entity without capacity to do both extensive good and extensive harm. One scholar posits that "[u]ndoubtedly, the major corporation today functions in fact, if not in law, as a quasi-governmental body. Corporations deliver goods and services which in other societies are provided by the state. This fact, combined with the aggregation of capital, reinforces the perception that greater accountability is required of the corporation." 11 4 In sum, executives managing corporations which greatly affect society are no less important than elected local or state officials, and should therefore be subject to similar restrictions following conviction for serious crimes.
C. DISQUALIFICATION AND LABOR LAW
Labor law also provides examples of disqualification, many of which are grounded in the Labor-Management Reporting and Disclosure Act of 1959.115 Section 504(a) of the LMRDA forbids convicted felons from holding union office or serving as a labor relations consultant during the five years following conviction for enumerated felonies involving "moral turpitude." 16 No person who is or has been a member of the Communist Party or who has been convicted of, or served any part of a prison term resulting from his conviction of, robbery, bribery, extortion, embezzlement, grand larceny, burglary, arson, violation of narcotics laws, murder, rape, assault with intent to kill, assault which inflicts grievous bodily injury, or a violation of subchapter III or IV of this chapter, or conspiracy to commit any such crimes, shall serve-(1) as an officer, director, trustee, member of any executive board or similar governing body, business agent, manager, organizer, or other employee (other than as an [Vol. 73
In DeVeau v. Braisted, 117 the Supreme Court upheld a state provision, similar to § 504(a), which permanently barred convicted felons from holding union office. The Court rejected the plaintiffs due process argument and found that LMRDA § 504(a) did not pre-empt the state act. 18 Citing the "wide utilization of disqualification of convicted felons for certain employments closely touching the public interest,"1 19 the Court upheld the bar as a "familiar legislative device to insure against corruption in specified vital areas."'
20
Commentators cite § 504(a) as an example of unequal treatment of union and corporate officers. 12 1 At a congressional hearing prior to passage of the provision, a disappointed labor representative protested, "[w]hat about unions having the same right as employers to select their own officers and employees?"' 22 Section 504(a) has a sweeping effect because it does not restrict the disqualifying felonies to those committed during the course of union duties or those directly bearing on ability to perform union duties in a trustworthy or legal manner. Referring to the Deeau case in United States v. Brown, 123 Justice White noted that "[t]he legislature was permitted to disqualify all members of the class, rather than being required to delegate to the courts the responsibility of determining the character of each individual based on all relevant facts, including prior conviction."' ification to corporate executives. The Court in .DeVeau v. Brai'sed reasoned that disqualification was appropriate for union officials because unions affect the public interest. 1 25 Corporate conduct must also be viewed as a public concern. Modern corporations exercise vast control over exchanges of human and natural resources and influence the economy, the environment, and even international affairs.' 26 The Court in DeVeau also noted congressional concern with union corruption. One need not endorse the view that a "corporate crime wave" is underway to find in present corporate misconduct grave threats to enforcement of the law. 127 One commentator writes that "[t]he lack of perceived internal checks on errant behavior by business corporations makes the corporate entity a ready target for the imposition of external constraints. Increasingly, the external constraint of first choice is the criminal law."
2 Significantly, the form of occupational disqualification suggested for corporate officers and managers would be used only in cases where the offense was committed by one acting in the course of business. This limited application contrasts with that of § 504(a), in which individuals may be disqualified from union office for committing felonies unrelated to their union duties. Furthermore, the decision to disqualify corporate wrongdoers would not be mandatory, as it is under § 504(a), but would be made on a case-by-case basis by a sentencing judge considering all relevant factors.
D. DISQUALIFICATION AS A SPECIAL CONDITION OF PROBATION
Section 504(a), of course, explicitly conferred on courts the power to disqualify convicted union officials. Presently, however, no such specific authority exists to disqualify executives. Nevertheless, courts invoke disqualification independently of any specific statutory authority. By imposing disqualification as a special condition of probation courts have broadened the use of disqualification from the civil into the criminal law.
Labor law has provided fertile ground for disqualification of union officials by state and federal courts acting only on the basis of general probation statutes. In one California case predating the LMRDA, three defendants were placed on ten-year probation, during which time they [Vol. 73 could not hold union office, receive salary for any union services, or participate in union registrations. 129 In addition, the defendants were required to file an annual affidavit that all payments of fines were made from their own funds and that they continued to hold no union office. The California Supreme Court dismissed their claim that these conditions of probation exceeded the trial judge's probation power. "[S]ince it could be and presumably was found that these defendants are guilty of crimes growing out of union activities, it appears not improper that restrictions be placed upon such activities as a condition of probation."' 30 The court added that a defendant who believes a grant of probation imposes unsatisfactory conditions may refuse it and instead serve the sentence which was suspended. In a similar case in federal court, a defendant was forbidden from holding union office but was not barred from membership in any labor organization. 132 The Eighth Circuit deemed it anomalous that a person "should complain of such an order of probation when it was within the lawful authority of the trial court to have given a sentence of ten years imprisonment and $10,000 [fine]."' 33 The court declared the restriction to be lawful, citing the broad power of the trial court to "suspend the imposition or execution of sentence and place the defendant on probation for such period (not exceeding five years) and upon such terms and conditions as the court deems best."' 1 3 4 In a more recent federal case, the defendant labor union official was convicted of illegally demanding money from an employer. 135 The court upheld suspension of the defendant's prison sentence and imposition of a five-year period of probation with the special condition that during the five years the defendant would neither seek nor accept employment with any labor union.136
Outside of the labor field, courts have used special conditions of probation to restrict employment or limit professional activity. Thus, a doctor was ordered not to practice medicine during the five years he was on probation. 13 7 This sanction was imposed independently of any parallel license-revocation which may have occurred in a civil proceeding. In another case, a securities dealer convicted of devising a scheme to defraud through the mails was prohibited from participating in any capacity in any stock or bond sale. 138 Again, this sanction was imposed independently of any pending SEC civil proceeding similarly to limit his professional activity as a broker/dealer. In other cases, a lawfully-employed handicapper of race horses was ordered to cease frequenting race tracks; 139 a railroad dining car employee convicted of conspiracy to steal from passengers was denied the right to return to a job on trains;140 and a lawyer convicted of forging a deed was restrained for one year from practicing law.
14 1
In all of these cases restraining defendants from engaging in a particular occupation or profession, trial courts imposed conditions of probation not specifically mentioned in the probation statutes. The Federal Probation Act, 142 like most state provisions, provides that upon entering judgment of conviction, the court has broad discretion to impose terms and conditions of probation for up to five years. Although disqualification is not included among the several conditions listed in the Federal Probation Act, 143 the specified conditions have been uniformly held not to be exclusive. 44 Accordingly, courts have exercised their sentencing discretion to fashion alternatives, including disqualification, to the simple command that the probationer obey the law upon release.
E. JUDICIAL REVIEW OF CONDITIONS OF PROBATION
Occupational disqualification has been challenged on various grounds. In United States v. Villarin Gerena, 14 5 the First Circuit found no abuse of trial court discretion in conditioning the probation of a policeman, convicted of criminal misuse of his position, upon his resignation from the police force for the duration of his two-year probationary period. The court dismissed without discussion the defendant's claim that the condition constituted cruel and unusual punishment.' 46 While recognizing that resignation might result in hardship to the defendant's [Vol. 73 family, the court found these consequences to be the inevitable result of all sentencing and therefore upheld the disqualification from service for the two-year period.147 A union corruption case helps to define the limits of judicial discretion in probation decisions. Applying the same standards used in cases challenging probation conditions, the federal court in Ho# v. Saxbe' 48 upheld a parole condition which restrained Jimmy Hoffa from participating in union activities for approximately eight years. The court reasoned that Hoffa had committed crimes directly related to his participation in union activities. 49 In light of Hoffa's corrupt activity, the government was free to use disqualification to safeguard the "integrity of unions inasmuch as unions exert great influence on the economic life of the nation and on the welfare of individual members of unions."' 5 0 The court dismissed Hoffa's claim that the limitations on his right of association and right to pursue his chosen occupation were unconstitutional, holding that the governniental interest in preservation of the integrity of labor unions was "substantial."' 5 1 The court also held that this substantial government interest imposed only an incidental restraint on Hoffa's right of association and free speech:
We also find that the condition by its very term is directed towards Mr. Hoffa's "management" of union activities and not intended to restrain speech as such. It is true, however, that the condition at least partially restrains...
[his] right of association. In this connection, both the right of association and plaintiff's Fifth Amendment right to pursue his chosen occupation merge. Such restrictions which in a sense "disqualify" an individual from pursuing specified professions have been widely used and sustained in the face of constitutional challenge. 149 Id. at 1238. James R. Hoffa, former Teamsters President, was sentenced to thirteen years in prison for obstruction ofjustice and conspiracy to defraud a Teamsters Pension fund. President Nixon commuted Hoffa's sentence to six and one-half years, conditioning his parole on his agreement not to engage in direct or indirect management of any labor organization prior to March 6, 1980. Upon his release Hoffa was offered a job as assistant to the president and business representative of the Teamsters. The lawsuit sought an order nullifying the condition and enjoining President Nixon from returning Hoffa to prison for seeking union office. Wall St. J., Mar. 14, 1974, at 20, col. 1. Courts do, on occasion, set aside extreme conditions of probation. 168 One commentator argues that probationers retain certain personal rights and that an individual's right to work might be violated in cases where an individual loses his right to secure any employment.
169
Disqualification of an executive is suggested as a condition of probation applying only to managerial functions bearing a direct relationship to the conduct constituting the offense. Accordingly, it would not eliminate the defendant's ability to work, but only curtail the scope of his employment responsibilities.
VII. STANDARDS FOR AND ADMINISTRATION OF DISQUALIFICATION
When recommending sentences, federal prosecutors have been urged to consider the value in certain cases of innovative probation conditions, including disqualification. A recent Justice Department publication states:
[I]n a case in which a sentencing recommendation would be appropriate and in which it can be anticipated that a term of probation will be imposed, the responsible government attorney may conclude that it would be appropriate to recommend, as a specific condition of probation, that the defendant desist from engaging in a particular type of business.'
70
In evaluating such a recommendation, a court must identify the purposes which the suggested sanction aims to achieve and, if imposed, limit the scope and duration of the condition in accordance with these aims. Accordingly, a court imposing disqualification should issue the offender a certificate stating which privileges are lost, the duration of the deprivation, and the reasons for the court's determination.' tificates could be modeled after SEC orders. 172 Examples of conditions which might be appropriately included in the certificate are: prohibiting a defendant from holding a position as an officer or director of a specific corporation; 173 forcing the offender's resignation as chief executive officer; 1 74 barring him from holding any position specifically responsible for overseeing previously mishandled duties or requiring any position held by the defendant to be one where major decisions are subject to review by experienced and independent counsel; 175 prohibiting him from rendering advice on financial matters; 176 and in cases of gross misconduct, prohibiting the defendant from undertaking to control or influence a specific corporation in any of its affairs. 1 77 Another possibility includes limiting the manner in which the defendant exercises shareholder voting rights. For instance, he might be ordered not to vote certain securities, 78 or not to nominate anyone to the corporation's board of directors for a period of time.
179
Although orders may be subject to challenge on grounds of vagueness or overbreadth, the imprecision of some of the conditions described above need not be fatal to the disqualification order. In Hoa v. Saxbe,' 80 for example, the court rejected Hoffa's argument that an order forbidding his "direct or indirect" participation in management of union activities imposed an inordinate risk of his engaging in impermissible indirect management and thereby violating his parole condition:
While we fully agree that the term "indirect" is of imprecise meaning, we must also recognize that the use of such terms are often necessary to include within the scope of the prohibition those activities which though obviously within the intended purpose of a prohibition are not amenable to easy categorization or enumeration. 
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tion of probation raises the issue of which forms of misconduct will warrant judicial intervention into the traditional realm of managerial discretion. It is suggested that disqualifying a convicted corporate official in only those situations where there is evidence of knowing or repetitive criminal conduct by the executive, or a material possibility of recurrent violations, limits the use of the sanction to those cases where the public interest is manifest. 182 Disqualification could be useful in two general situations. The first is when a sentencing judge concludes that some form of punishment, in addition to fines and the ordeal which accompanies indictment and conviction, is deserved, but that the defendant should not be imprisoned. In less serious cases, then, the executive might be excluded only from holding an authoritative position within a particular corporation-a kind of forced demotion. Disqualifying a corporate officer from a position, but allowing him to continue at the firm, will protect the public interest by limiting his access to inside formation, which one commentator deems essential to prevailing in decision-making and directing corporate activities.
8 3 Additionally, disqualification diminishes the offender's control of information-another important resource-and thereby reduces his formal authority within the firm.1 8 4
A second situation when disqualification would be useful is where aggravating factors are present. A partial listing of these factors, none of which of itself necessarily demands disqualification, includes: predatory or coercive conduct such as threats and use of force or economic reprisals; prior convictions; the extent of the violation; the size of monetary loss to consumers, competitors, or government; whether unsafe products knowingly were marketed and actually reached or affected consumers; the defendant's recognition of the wrongfulness of his conduct and the sincerity of representations or assurances against future violations; and his level of responsibility. combine to make a more severe punishment imperative, a court may choose to impose a split sentence comprised of a prison term of three to six months followed by a period of disqualification. 18 6 If the court completely bars the employment of the convicted official at a specific firm, disqualification amounts to dismissal. Alternatively, following incarceration the court might prohibit employment at a comparable level at any firm, to prevent lateral transfer which would eviscerate the prophylactic aspect of the sanction. 87 As with all sentences, the judge, the probation officer, and the Director of the Bureau of Prisons should use their flexible powers to investigate mitigating circumstances raised by the defendant. 8 8 Furthermore, as expressly provided in the Federal Probation Act, courts can revoke or modify conditions during the probationary period.' 8 9 Also, the duration of disqualification will be subject to the five-year statutory limit specified for probation conditions generally.'9' Should the disqualified executive violate the terms of his probation, he is subject to arrest and revocation of probation, and the court "may impose any sentence which might originally have been imposed." 186 A split sentence is a form of probation under the Federal Probation Act, 18 U.S.C. § 3651 (1976) . When a court imposes a sentence in excess of six months, it can then confine the defendant in a prison or treatment facility for a period not to exceed six months. In such a case, the court then suspends the execution of the remainder of the sentence and places the defendant on probation. To qualify for a split sentence, the offense must carry a maximum punishment of greater than six months and imposition of sentence may not be suspended. Professor Coffee recommends a short sentence of three to six months as the "benchmark norm" for most willful organizational crimes. Coffee, supra note 34, at 470. 1943) . If the corporation were convicted along with the executive and then violated a probation order by rehiring him in an unauthorized position, the court could cite the corporation for contempt.
crimes occurred, but a substantial body of case law indicates that disqualification is presently within the discretionary sentencing power of federal judges. 192 Many courts have held that the conditions listed in the Federal Probation Act are only advisory and do not preclude judicial experimentation with sentencing alternatives. 193 Indeed, federal judges currently impose conditions or sentences which have less precedential support and are arguably more intrusive than disqualification. One federal court, for example, ordered five dairy industry executives convicted of price-fixing to serve the poor, reasoning that newsmaking sentences carry greater deterrent effect than routine sentences. 1 94 Other federal courts have imposed conditions not specified in the Probation Act: convicted price-fixers were ordered to deliver community speeches explaining their crimes; 9 5 two meatpacking company executives were directed to perform 200 hours of voluntary charitable service, while the company was ordered to hire ex-convicts and train them as meat cutters; 96 a corporation convicted of dumping poisonous wastes into a river was placed under temporary supervision of an Environmental Protection Agency official; 19 7 and an oil company which pleaded nolo contendere to a charge of emitting refuse into navigable waters was ordered to devise within forty-five days an agenda to control oil spillage, or face appointment of a special probation officer. 198 These sanctions exemplify the innovation which judges currently employ to counter white-collar crime.
Another unique sentence was imposed in United States v. Arthur.
199
There a defendant convicted of misapplication of bank funds to bribe public officials was assigned probation on the condition that he accept full-time employment for two years at any charitable organization ap-proved by the Probation Department. 20 0 This penalty is an indirect form of disqualification in that full-time charitable work virtually precludes high level banking employment. Although the sentence did not order the executive to terminate his bank employment, as disqualification would, forced long-term charitable work is arguably more intrusive than disqualification because it affirmatively demands an alternative occupation and provides that no compensation be accepted. Some commentators, however, contend that such sentencing innovations are proper only when based on specific legislative enactments. They argue that traditional principles of criminal law dictate that potential offenders know the nature of the penalties to which they are subject, and that special conditions of probation constitute unforeseeable penalties.
1
Although statutory adoption of a special condition would indicate legislative countenance of alternative sentences, such approval is not necessary. 2 0 2 The Federal Probation Act expressly vests wide discretion in the judiciary, stating that a court may place a defendant on probation "upon such terms and conditions as the court deems best. '20 3 In declining to list an exclusive set of probation conditions, Congress specified that fines, restitution and child support are only "among the conditions" which might be imposed. 20 4 In fact, the enumeration of probation conditions-currently proposed in the Senate bill to reform the criminal code 2 0 -was prompted by the drafters' perceptions that courts were too seldom using their discretion to fashion alternatives to fines and imprisonment. 20 6 Legislative specification of additional conditions may, for practical reasons, be well-advised. This would lessen the burden on judges, whose views on sentencing may not have changed over time, to design on their own initiative conditions such as disqualification. Not surprisingly, one 200 The court said that while such a condition may not be appropriate in every case, the "donation of charitable services to the community is both a deterrent to other potential offenders and a ymbolic form of restitution to the public for having breached the criminal laws." 602 F.2d at 664 (emphasis added). 
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COMMENTS
[Vol. 73 federal judge has expressed reservations about using disqualifying sanctions without the specific authorization of Congress. 207 Additionally, legislation might be useful should Congress decide to provide funding for training special probation officers to monitor compliance with innovative conditions imposed on executives or corporations. 20 8 While Congress has considered several bills listing disqualification among the various discretionary conditions available to a court, the outcome remains uncertain. 20 9 The concept was supported by a number of commentators who testified before Congress 2 10 and opposition, though vociferous at first, has softened over time, as indicated by American Bar Association endorsement of occupational disqualification in its Sentencing Standards. When an executive officer or other manager of an organization is convicted of an offense committed in furtherance of the affairs of the organization, the court may include in the sertence an order disqualifying him from exercising similar functions in the same or other organizations for a period not exceeding five years, if it finds the scope or willfulness of his illegal actions make it dangerous or inadvisable for such functions to be entrusted to him. From the Study Draft, the proposal was accepted with minor changes in wording in the FINAL REPORT OF THE NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL LAWS § 3502 (1971). The concept was incorporated as a condition of probation into S. 1, 93d Cong., 1st Sess. § 1-4A3(b) (1973) ("Disqualification"), then into S. 1400, 93d Cong., 1st Sess. § 2103(b)(13) (1973) ("Probation-Discretionary Conditions'), and most recently into S. 1722, 96th Cong., 2nd Sess. § 2103(b) (6) (1980) ("refrain, in the case of an individual, from engaging in a specified occupation, business, or profession bearing a reasonably direct relationship to the conduct constituting the offense, or engage in such a specified occupation, business, or profession only to a stated degree or under stated circumstances.'). To believe that judges must impose meaningful sanctions on convicted executives is not to suggest that substantial imprisonment is always necessary. Disqualification, used in conjunction with a short prison term in egregious cases, or as part of a suspended sentence with probation and fines for less serious offenses, provides an alternative to lengthy incarceration. The need for disqualification is based on the potential for harm which can be inflicted on the public through abuse of occupational authority by executives seeking to benefit their corporations. Disqualification is a response to the inability of traditional penalties to punish and deter violations. To compensate for the failure of internal corporate controls, it invokes a measure of external control over hiring practices. Although disqualification is consistent with judicial interpretation of the present Probation Act, its inclusion by Congress in a statutory enumeration of alternatives to imprisonment would serve to further legitimate the sanction. (2) When an executive or high managerial officer of a corporation or association is convicted of an offense committed in furtherance of the affairs of the corporation or association, the court may include in the sentence an order disqualifying him from exercising similar functions in the same or other corporations or associations for a period of not exceeding five years if it finds the scope or willfulness of his illegal actions make it dangerous or inadvisable for such functions to be entrusted to him. ME. REV. STAT. ANN. tit. 17A, § 1153 (1980):
(2) Ifa director, trustee or managerial agent ofan organization is convicted of a class A or class B crime committed on its behalf, the court may include in the sentence an order disqualifying him from holding office in the same or other organizations for a period not exceeding five years, if it finds the scope or nature of his illegal actions make it dangerous or inadvisable for such office to be entrusted to him. Comment-subsection 2 gives the court the flexibility to diminish the chances of any particular organization's agent engaging in similar criminal behavior in the future.
